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Business rates news

At the fime of publication the consulta-
tion on the administration of business
rates is still awaited.

However, the Enterprise Bill is on its jour-
ney through Parliament. It is now in its
Committee stage, the second reading
in the Lords having taken place on 2
October. (http://services.parliament.uk/
bills). Part é of the Bill sets out enabling
legislation relating to non-domestic rat-
ing (‘Disclosure of HMRC information in
connection with non-domestic rating’
and ‘Alteration of non-domestic rating
lists’).

At the Conservative Party Conference,
the Chancellor announced that, by the
end of the Parliament, councils will be
allowed to keep dall the business rates
they collect to spend on local govern-
ment services; the local government
grant will be phased out and the uni-
form business rate abolished. Within a
cap, councils will be able to charge the
level of rate they need to boost local
growth, help attract business and cre-
ate jobs; those cities with elected
mayors will be able to add a premium
to pay for new infrastructure and other
projects.

A six-week consultation document has
been issued by DCLG on improving the
efficiency for collection of council tax,
with responses required by 18 Novem-
ber. Despite the fact that collection
rates are generally high, (97% across
England in the last two years), the Gov-
ernment wishes to explore further tools
that councils can use. The proposal is
that where a liability order has been
obtained, the council faxpayer will
have 14 days to voluntarily share em-
ployment information with the council
fo enable it fo make an attachment to
earnings. If this does not happen, the
Government proposes to allow HMRC to
share employment information with
councils. This would help to avoid further
court action and provide quicker ac-
cess to reliable information. It would not
impose any additional costs on the
debtor.
(https://www.gov.uk/government/
consultations/improving-efficiency-of-
council-tax-collection)

VTE Publications
Practice Statements

A2 Listing of non-domestic rating ap-
peals, revised with effect from 1 Octo-
ber 2015, sets out the timetable for con-
tact between the Valuation Tribunall
and parties.

A11 Council tax reduction appeals,
revised with effect from 1 November
2015, clarifies when these are to be
heard by a First-fier tribunal judge and
when they will be heard under Tribunal
Business Arrangements. Additionally,
panels will reserve their decisions.

C5 Statements of reasons in council tax
liability appeals, revised from 1 Septem-
ber 2015. Short form decisions are now
issued for council tax liability decisions
and the decision nofice will state that a
party may apply for a written statement
of reasons within two weeks of receipt
of the nofice.

VTE Practice Statements can be
downloaded from our website.

Sign up to receive our email alerts
for Practice Statement news.

http://www.valuationtribunal.gov.u
k/email/pract-state.asp2mail=5

President’s Guidance Note 5/2015 Skele-
ton arguments — sets out the purpose
and requirements of these documents
in relation to complex cases under PS
A10 and A3.

President’s Guidance Notes can be
downloaded from the website:
www.vdluationtriounal.gov.uk/
Attending_A Hearing/
ReaqistrarsGuidance.aspx
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From the Supreme Court

Woolway (VO) v Mazars [2015 UKSC 53

The second and sixth floors of an eight-storey office block, occupied by Mazars had
been determined as being a single hereditament by, in turn, the VTE, the Upper
Tribunal and the Court of Appeal. However, the Supreme Court allowed the
appeal and determined that the two floors are separate hereditaments.

| Their Lordships set out that the first test is geographical, concerning "“unity”, which

they found was noft simply a question of contiguity, but whether there is

= infercommunication between the units and whether they can be accessed by

I other spaces where there is not exclusive possession. The second test, where the

" spaces are geographically distinct, is a functional test about the interdependence

- of the units —is the use of one necessary to enjoy the benefits of the other; could

they reasonably be let separately? This fest has then to be considered based on

the character of the premises rather than the business needs of the ratepayer, and

| this requires the application “of professional common sense to the facts of each
case”.

It was recognised that this decision may be difficult to apply, however Lord
Neuberger's view was that, “it is hard to believe that we will be leaving the law of
England and Wales on this topic in a less satisfactory state than it was as a result of

1

Gllberf v S Hickinboftom and Sons Ltd [1956]. Referring to Scottish cases including Bank of Scofland v Assessor for
Edinburgh, Glasgow University v Assessor for Glasgow, and Burn Stewart Distillers plc v Lanarkshire Valuation Joint
Board, their Lordships found the opinion set out in them more satisfactory than in Gilbert. This decision they
considered was “plainly unsafisfactory” and the cases that followed it only demonstrated different ways that courts
and tribunals had attempted “to deduce a coherent principle from it”.

Two separate self-contained buildings, even if sharing a common wall, would normally be two hereditaments; a
building no part of which was self-contained would be expected o be a single hereditament. Two separate self-
contained floors in the same office building, whether or not they were contfiguous, could not be said to satisfy the
three tests, unless there were very unusual facts or there were an infernal means of access between them that did
not entail passing between common parts. Lord Neuberger went further to suggest that, two consecutive floors in the
same occupation would not actually necessarily be configuous to each other and might be physically separated in
much the same way as two non-consecutive floors. However, Lord Carnwath noted that this was not for decision,
and preferred not to express any firm view. “The Valuation Officer’s practice of freating such cases as single
hereditaments, even if in part concessionary, seems to me unobjectionable if it avoids narrow factual disputes about
degrees of connection”.

From the Court of Appeal

Tunnel Tech Ltd v Reeves (VO) C3/2014/2441 [2015] EWCA Civ 718

under section 51 of the Local Government Finance Act 1988 (“LGFA 1988") as agricultural land &
or as comprising agricultural buildings within schedule 5 of that Act. The VTE President had
concluded that the hereditament was a market garden within paragraph 2(d) of the schedule =
and therefore exempt. The Upper Tribunal (Lands Chamber) (“the UT"), allowed the appeal of
the VO in are-hearing of the case.

The rating legislation had distinguished market gardens and nursery grounds since 1875 and that the distinction had
been one of substance since at least 1928, imposing a different rating consequence: market gardens’ agricultural op-
erations were all undertaken in buildings, which qualified for exemption, whereas nurseries’ agricultural operations
were undertaken in buildings but were not exempted by statute. There was no clear reason why this should be, but the
statutory distinction was "“clear and unambiguous”.

The distinction between agricultural land and agricultural buildings was made clear in schedule 5. What distinguished
a ‘market garden’ from a ‘nursery ground’ was that the former’s produce were for sale and consumption directly or
indirectly by the public; whereas the produce of a nursery was not suitable for/intended for public consumption with-
out some further process.

The product of the appeal hereditament, a compost containing mushrooms in the early stages of growth, was not for
consumpftion by the public but had fo be processed further on a different hereditament before it could be consumed.
Agreeing with the UT that, for that reason, the hereditament was a nursery ground, for the purposes of schedule 5, the
Court of Appeal found that the buildings did not fall within the definition of “agricultural buildings” and the heredito-
ment itself, being covered by buildings, was not "agricultural land”. The appeal was therefore dismissed.
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Decisions from the Upper Tribunal (Lands Chamber)

Westminster City Council v UKI (Kingsway) Ltd and Dun-
levy (VO) RA 29/2014 & RA 31/2014 [2015 UKUT 0301 (LC)

This appeal concerns the formal validity and service of a
completion notice under Schedule 4A of the Local Gov-
ernment Finance Act 1988. A VTE decision found the
completion notice to have been defective and not val-
idly served; the premises were removed from the list.

On 5 March 2012 a completion notice specifying a
completion date was delivered by hand to the building,
and given to a receptionist employed by the facilities
management company for the building. The comple-
tion notice was addressed to the “Owner” at the cor-
rect address. The receptionist scanned the notice and
fransmitted it electronically to UKI so that it was received
by them no more than a week later.

The statutory requirements for a valid completion nofice,
described in paragraph 2(1) of Schedule 4A were satis-
fied in this case; it was not necessary to the operation of
the scheme that the intended recipient be identified by
name rather than by status.

The notice was not “handed to a complete stranger or
to a third party with no relevant connection to the in-
tended recipient” and the receptionist had behaved in
a responsible way in passing it on to a relevant recipi-
ent; the number of stages to achieve this did not pre-
vent the eventual receipt from being equally effective.
Nor was there justification for distinguishing between
notices in electronic or paper form. The relevant se-
qguence of events did not come to an end when the
completion notfice was handed to the receptionist; ser-
vice took place when the electronic copy of the docu-
ment arrived in the hands of the respondent not later
than 12 March 2012.

The council's appeal was allowed, but the judgment
was at pains to point out that sloppy procedure in ad-
dressing or delivering completion notices or any other
important document was not condoned.

Lamb (VO) v Go Outdoors Ltd RA 66/2013 [2015] UKUT
0366 (LC)

In this judgment the UT set out that the propositions in Lotus
and Delta Limited v Culverwell (VO) and Leicester City
Council [1976] RA 141 “provide guidance on the useful-
ness of different types of evidence but they should not be
regarded as rules to be followed slavishly. It will be neces-
sary to have regard fo relevant evidence of all types, if
available, but always with a clear focus on the statutory
valuation hypothesis”.

The case revolved around whether the agreed rent on
the appeal property, with only a limited amount of other
evidence, formed the best guide to rateable value (RV),
or whether evidence of other assessments and the tone of
the list were preferable.

Neither party to this appeal considered the VTE determi-
nation fo be correct. However, before the VIE hearing
the VO had failed to properly disclose evidence in ac-
cordance with the fribunal’s standard direction and there-
fore a lot of the evidence that the VO relied on at the UT
hearing was excluded from the VTE proceedings. The VO
submitted that the RV should be £345k based on £90/mz2.

ISSUE 38

The ratepayer’s representative submitted that it should be
£226k, on a figure of £59.36/m2.

The appeal property’s lease was heavily incentivised and
the rent required considerable adjustment to arrive at a
notional rent. The ratepayer’s representative provided
rental analyses and the VO accepted the method of de-
valuation and adjustment of the headline rent under the
lease fo arrive at the above net effective rents. The UT con-
sidered this was a significant piece of evidence closely
aligned to the stafutory hypothesis, and which devalued
to an equivalent rent of about £226k pa.

The UT placed weight on the open market lettings of two
warehouses, both within a mile of the appeal property.
Their adjusted rents devalued to £56.23/m2and £50.27/mz2.
The rent on Matalan, two miles from the appeal proper-
ty, devalued to £92.47/m?2 with effect from December
2006, though the exact terms of the rent review were
unknown. Adjustment was required to reflect its better
location and the date of the rent review, when the mar-
ket was better.

As the rental evidence did not show a complete or con-
sistent picture, assessment evidence was also considered.
The UT was not safisfied that the rating list for retail ware-
houses in the areaq, as at the date of the hearing, had pro-
gressed beyond stage 2 in O'Brien, and therefore consid-
ered that a fone of the list had not yet been established.

Nor was the UT persuaded that any weight should be at-
tfached to a comparison between assessments in the 2005
and 2010 rating lists.

Having inspected the relevant locations, the UT agreed
with the ratepayer’s representative that the key lefting
evidence was derived from the actual rent of the appeal
property and the indirect rental evidence from nearby
warehouses, and determined that the appropriate ground
floor rate for the appeal property should be £70/m2. The
RV for the appeal property should therefore be £275k and
the appeal was allowed to that extent.

Wassiliew-Jones (VO) v Done Bros (Cash Betting) Lid t/a
Beffred RA 85/2014 [2015] UKUT 0499 (LC)

What constitutes ‘appearing’ at a hearing?

Done Bros took a preliminary point in this appeal. They
argued that the valuation officer (VO) was not entitled
to appeal to the UT having been barred from partici-
pating in the VTE proceedings (for failure to submit a
statement of case on time). An applicafion to the VTE
to lift the bar was unsuccessful and the VO was barred
from the VTE hearing.

While the VO was a party to the appeal, the right to
appeal to the UT under regulation 42 of the VTE Regula-
tions is limited to a party who “appeared” at a hearing.
While it was argued that a member of the VOA staff
had been present at the hearing, it was concluded
that, as that could not be evidenced and the person
had not made themselves known to the panel on the
day, they could not be said to have appeared as a
formal representative of the VO; therefore the VO was
not entitled to appeal against the VTE decision.
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Decisions from the Upper Tribunal (Lands Chamber) (continued)

Williams v Murdoch (VO) RA 1/2015 [2015] UKUT
0477 (LC)

A retail unit on The Wharf, facing the harbour in St Ives,
is accessed by seven steps to a front balcony areaq,
behind which the front window is set. The dispute con-
cerned whether the property could therefore be de-
scribed as a ground floor retail unit. The shop is in a pa-
rade of five, and though three have fewer steps, none
of them has a shop floor level with the pavement.

The VTE determined that the rental evidence for the
appeal property and another unit with seven-step ac-
cess, supported the valuation officer’s valuation. The

— e |

UT also found the rental of the appeal property a key
piece of evidence, albeit not on the statutory hypothet-
ical terms.

The tenantsin 2010 took on a lease for six years at an an-
nual rent of £13,000 plus a service charge, and additional-
ly paid a premium of £10,000 at the start of the lease. They
subsequently agreed a reduction in rateable value (RV)
from £12,250 to £11,250. The appellant took an assignment
of the lease in 2012, paying a premium of £5,000.

Though a 5% end allowance for the access was minimal,
the RV of £11,250 had o be considered reasonable in
light of the rent passing, which had been agreed in full
knowledge of the layout. The appeal was dismissed.

Barber (VO) v Cerep Il TW SARL RA 73/2014 [2015]
UKUT 0521 (LC)

The appeal property, a retail unit had become vacant
in 2008 and was later internally vandalised, exposing
brown asbestos as reported in October 2012. By the ma-
terial day, 1 April 2010, all the properties on this redevel-
opment site were vacant. A proposal was made on the
grounds that the RV should be reduced to £0 from 1
April 2010, however, the VO would only agree to reduce
to £0 from the date demolition works commenced (1
July 2013). A VTE decision found for the ratepayer, on
the basis of the UT decisionin S J & J Monk v Newbigin
(VO), having been persuaded that the property was
incapable of beneficial occupation because of the
asbestos, and the repairs necessary would fall outside
the repairing assumption in the statutory rating hypothe-
sis.

As the decision in Monk had subsequently been over-
turned by the Court of Appeal, counsel for the VO ar-
gued that the VTE decision could not stand. Applying
the three tests set out in Newbigin (VO) v S J & J Monk,
the UT found that

¢ because of the disrepair, the property was incapa-
ble of beneficial occupation;

o the works required to restore the property to being
fit for occupation were repair works;

e those repair works could not be carried out eco-
nomically: the rental value was assessed as £57,500 and
the estimated cost of repairs £112,000. It was considered
highly unlikely that a landlord would spend that sum on
repairs in these circumstances.

The RV was confirmed as £0 from 1 April 2010 to 30 June
2013 and the appeal dismissed.
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Interesting VT Decisions

Non-domestic rating

VO's power to alter the rating list

This was an interim decision on the question of wheth-
er the respondent, if he has agreed to an assessment
of rateable value (RV) of the appeal hereditament in
full possession of all the relevant facts and evidence
and altered the list accordingly, is estopped from
making any further increase to that assessment as
shown in the list unless there has been a material
change of circumstances affecting the appeal here-
ditament or there was some error in the original
agreement.

The VTE Vice-President concluded that the VO was
not estopped from making such an alteration and
drew support for that view from the High Court’s find-
ing in the council tax case of Adam v Listing Officer
[2014] EWHC 1110 (Admin). There is no absolute bar
on the VO impugning his list but this will depend on
whether the VO discharges the “*heavy burden” of
explaining why the later interpretation or opinion of
the evidence in the case over-rides the agreement
previously made.

[as an interim decision, this does not appear on the website]

S J & J Monk

Non-domestic rating appeals arising from pro-
posals seeking deletions or nominal entries in
relation to repair issues are being stayed by
the VTE as the Supreme Court has granted the
ratepayer leave to appeal the Court of Ap-
peal decision in Newbigin (VO) v SJ & J Monk.

Page 4




Interesting VT Decisions

Non-domestic rating

Dentists’ surgeries

With reference to the UT decision in
Gallagher (VO) v Drs Read & Poyser
2015, the appellants contended that
the appeal properties should be val-
uved using the contractors’ basis as
the rental evidence was tainted.

The VTE Vice-President rejected this
argument since, unlike the case with
doctors’ surgeries, there was suffi-
cient rental evidence to use the rent-
al method of valuation. This evidence
was not “tainted” because it derived
from NHS or private practice subsidy.
What distinguished it from Gallagher
was that there the rental evidence
was tainted because it did not derive
from open market fransactions. Using
the rental evidence to reduce the
rateable values, the Vice-President
allowed the appeals in part.

Appeal no: 033517106835/537N10

Council tax valuation

Banding - previous reduction

The issue examined by the VTE Presi-
dent was, he said, "one that gener-
ates a sense of unfairness and injus-
tice on the part of council taxpayers
who are affected by it”, namely
whether an agreement between the
listing officer (LO) and council tax-
payer to reduce the band constrains
the LO for all time or whether the
LO’s duty to maintain a fair and ac-
curate list overrides this.

In this case, the LO agreed with a

proposal to reduce the band from F
to Ein 1994 and the appeal was au-
tomatically withdrawn as a result of
the agreement. No consent order is
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issued in these circumstances
which might prevent a later altera-
fion. Twenty years later, it was de-
cided that the agreement had
been in error and by notice, the
band was restored to F and the
appellants appealed against the
notice. Such an increase cannot
be backdated, but the council tax
payer has to go through the ap-
peal process again, when the evi-
dence used the first
fime round may no
longer be to hand.

The President’s con-
clusion was that the
statutory provisions do
not prevent the LO
from correcting what
he considers to be a
mistake in the list, fol-
lowing an earlier
agreement. He sug-
gested that the possi-
bility that this may
arise should be com-
municated to council fax payers
on the agreement form, and also
that the evidence for an earlier
mistake should be scrutinised by
the Tribunal before endorsing and
alteration.

Appeal no: 5180706009/084CAD

New dwelling in-fill development

The appellant purchased a build-
ing plot at the end of a street of
terraced houses, located amongst
other terraced houses, in similar
streefs. He began a 10-year pro-
ject to self-build a property. Plan-
ning restrictions did not permit the
property to be keyed into the ad-
jacent terrace, so it was a de-
tached house occupying the en-
tire plot, with minimum space be-
tween, accessed directly from the
street with no garden or yard and
no drive. The accommodation
was designed specific to his fami-
ly's needs; a three storey house
with six bedrooms and two bath-
rooms; it measured 263m2.

The appellant had not appealed
the completion notfice and alt-
hough the dwelling was not com-
pleted at the date of the hearing,
the listing officer (LO) had been
required to value the dwelling for
banding purposes as if it were
complete. It was entered in the list

at band F with effect from 3 July 2013.
The appellant’s request for late
acceptance of an appeal against the
completion notice was considered
and rejected by a Vice President.

Prior to the hearing, the LO reviewed
his valuation of the property and
proposed a reduction from band F to
band C with effect from 3 July 2013,
but the appellant pursued his appeal,
contending for band B in line with
other similar properties in the
immediate vicinity. He relied on
comparison with four bedroom
terraced houses in the same street in
band B, and with the sales of two of
those properties where the HPI
adjusted sales prices had represented
£50,000 and £52,000 as at the
anfecedent valuation date. The
appellant argued that there was a
ceiling sales price for property in the
locality and that someone looking for
a six bedroom detached house would
not expect it to occupy an entire plot
or to be located amongst terraced
houses in streets of only terraced
houses.

The panel gave most weight to sales
evidence relatfing to 4-storey, stone
built, terraced houses in a nearby
street, that measured 250m?2— 262m?
and had been placed in bands A and
B. It found as fact that the quality and
build of the newly constructed house
would reasonably atftract a higher sale
price relevant to the valuation date of
1 April 1991.

The panel determined that despite the
lack of some amenities, compelling
evidence had been produced o
show that band C reasonably
reflected the value of the subject
dwelling atf that fime. The panel
allowed the appeal to that extent,
with effect from 3 July 2013.

Appeal no: 2355673412/254CAD

Council tax liability

Class D exemption

The appellant was the owner of the
appeal dwelling and a Class D
exemption had been awarded whilst
he was incarcerated. The appellant
had been released from prison on
parole on condition that he stayed at
the bail hostel, so he was not allowed
to reside in the appeal property.
(continued on page 6)
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Interesting VT Decisions (continued)

Council tax liability
Class D exemption (confinued)

The issue for the panel to determine
was whether the Class D exemption
should continue following the appel-
lant’s release from prison.
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not able to reside at the
appeal dwelling he should
therefore be exempt from
paying council tax for the
date of his release up fo

ing or up to the date he
moved to his parents, or
up to the date he started
work. In either of the last
two scenarios, the single
person discount should be B
applied.

The biling authority's (BA's)
representative argued that
the appellant was not enti-
tled to single person dis-
count nor council tax re-
duction as he was not resident at the
appeal dwelling. The BA had consid-
ered all exemption, discounts and
discretionary relief within their scheme
but did not believe the appellant was
entifled to any help with the council
tax charge.

The panel considered the relevant
legislation, the terms of the appel-
lant’s parole and the circumstances
of the appellant’s residencies. It
found that the appellant was re-
strained by the Parole Board from re-
siding af the appeal property; he had
fo reside at the bail hostel until the
parole conditions were altered to al-
low him to reside at his parent’s
home. The panel made a finding of
fact that the Parole Board was a
court of the UK having been estab-
lished in 1968 under the Criminal Jus-
tice Act 1967 and becoming an exec-
utive non-departmental public body
on 1 July 1996 under the Criminal Jus-
tice and Public Order Act 1994.

The panel determined that the appel-
lant was ‘a person in detention for the
purposes of Class D, and in the terms
of Schedule 1 to the Local Govern-
ment Finance Act 1992, “...detained
in ... any other place by virtue of an
order ...of a court’: the ‘any other
place’ being the bail hostel and the
‘order of a court’ being the Parole
Board.
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The panel agreed with the BA that
no single person discount was appli-
cable as the appellant was not resi-
dent at the appeal dwelling. There-
fore the request for a single person
discount following the cancellation
of the exemption was refused.

The appeal therefore was allowed in
part to the

the Class D
exemption
should be al-
lowed for the
period from
the appel-
lant’s release

moved in with
“ his parents.

Appeal no: 2935M155193/254C

Termination of fixed term tenancy

The appellants, who were ex tenants
of the appeal property, disputed the
decision of the billing authority (BA)
to hold them liable for the unoccu-
pied council tax charge for the peri-
od from 3 April -11 September 2014.

The appellants contended that the
tenancy agreement had been termi-
nated, following an initial request in a
telephone call from Mr S (one of the
owners) in November 2013, and sub-
sequently confirmed in writing in a
letter dated 10 December 2013. The
keys had been returned and ac-
cepted by the landlords’ agent, and
the appellants had won their appeal
to have their deposit returned.

The BA contended that the appel-
lants remained liable for the council
tax after they had left the property,
as they held a 12 month fenancy
agreement covering the period from
September 2013 to September 2014.
Although it was initially accepted
that there was an agreement to ter-
minate the tenancy early, following
further information from the owners
and with reference to their legal de-
partment, the BA decided that the
tenancy had not been terminated.
The owners claimed that the offer to

to the date he

surrender the lease was withdrawn
during the telephone conversation
between the appellant and Mrs S

in December 2013. However, the ap-
pellants’ version of the conversation
was that they were still required to
vacate, but that there was no rush to
do so. There was no dispute that the
appellants’ tenancy agreement satis-
fied the definition of a material inter-
est, as it was granted for a term of six
months or more. The issue in dispute
was whether the tenancy agreement
had been terminated.

In the absence of any written confir-
mation from the owners that there
was no longer a requirement for the
appellants to vacate, the panel held
that the verbal withdrawal of the offer
was not supported. As such, it was
reasonable for the appellants to pro-
ceed on the basis that they were re-
quired to find alternative accommo-
dation, and that the fenancy agree-
ment would be terminated.

It was significant to the panel that the
extract from the appeal to the De-
posit Protection Scheme was includ-
ed in the BA's submission, however, it
was confirmed that their legal depart-
ment had not had sight of it. The de-
cision to return the deposit to the ap-
pellants was a clear indication to the
panel that the tenancy agreement
had been terminated.

The panel concluded that the terms
of the tenancy agreement had been
varied by mutual agreement. Upon
the return and acceptance of the
keys on 11 April 2014, the appellants
were no longer the owners with a ma-
terial interest, and therefore not liable
to incur council tax from that date.

Appeal no: 4315M151133/254C
Annexe

The appeal dwelling had been con-
verted from a former outbuilding,
within the grounds of Church House.
In addition fo two bedrooms, the ac-
commodation consisted of an open
plan living area, which was now used
as a games room and a shower
room. The appellant sought deletion
of the entry on the grounds that the
kitchen had been removed.

Planning restrictions stipulated that
the appellant was unable to let out
the annexe as a separate self-
contained unit of residential accom-
modation; (continued on page 7)
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Interesting VT Decisions (continued)

(continued from page 6)

the annexe could therefore only be
occupied for purposes that were an-
cillary to the occupation of Church
House.

As he could not let the annexe ouf,
the appellant removed the kitchen
from the property and now used the
living area as a games room and the
bedrooms for guests.

The relevant law is 5.3 Local Govern-
ment Finance Act 1992, which de-
fines a dwelling as any property
which by virtue of s.115(1) of the Gen-
eral Rate Act 1967 would have been
a hereditament for the purposes of
that Act if that Act remained in force.
Unders.115(1), a hereditament is de-
fined as a property which is or may
become liable to a rate, being a unit
of such property which is, or would
fall to be shown as a separate item in
the valuation list.

The panel found that the planning
restriction was not decisive in this
case. Although the appellant could
not let the property out, he or his fam-
ily or guests could and did use the
property for domestic purposes. The
appellant retained paramount con-
frol of the property as he controlled
the use fo which the annexe was put
and who used it and for what pur-
pose; therefore it was a separate
rateable hereditament. As the prop-
erty was domestic, it must have an
entry in the valuation list and be
banded accordingly.

It did not have fo be fully self-
contained before it attracted a sepa-
rate band entry. The panel found
that the annexe did not form part of
Church House, as evidenced by the
fact that the appellant leased
Church House out to tenants, who
had no right to occupy the annexe,
and retained the annexe for the use
of his family and invited guests.
Therefore, it was not necessary for the
panel to determine if the removal of
the kitchen meant that the property
was not self-contained, because
once the hereditament test in s3 of
the 1992 Act was met, there was no
need to have regard to the 1992 Or-
der. The appeal was dismissed.

Appeal no: 3060712768/037CAD

ISSUE 38

Liability and Class A

The appellant contended that she was
not liable for council tax in respect of a
property that she had purchased as an
investment on the advice of an advis-
er'. She had never seen the property
and due to ill health was reliant on her
adviser to check on the property and
ensure it was maintained. A council
tax bill was initially issued to this person.

The adviser informed the council that
he had never moved info the property.
The panel was provided with no tenan-
cy agreement or other evidence to
indicate that the adviser held a materi-
al interest enabling him to occupy the
property. Accordingly, the panel
found that the liable person, in accord-
ance with the hierarchy of liability (sé
(2) of the LGF Act 1992), was the owner
—the appellant.

The property had suffered a water leak
but, the panel found the necessary
works (replacement of damaged plas-
ter board ceilings, making good dam-
age to plaster walls and the drying out
of cupboards, kitchen units and furni-
fure) to be cosmetic; they did not
meet the requirements for Class A ex-
emption for ‘major repair work’.

Whilst the panel understood the diffi-
culties faced by the appellant and
empathised with her situation, it was
bound by the legislation in reaching its
decision. The panel determined that
the billing authority had correctly found
that the appellant was liable for coun-
cil tax in respect of the subject proper-
ty for the period in dispute and, ac-
cordingly, the appeal was dismissed.

Appeal no: 1850M124775/176C
Backdating overpaid council tax

The listing officer re-banded three
properties to lower bands in the sum-
mer of 2014 and revised bills were is-
sued by the biling authority (BA). The re
-banding had not come about be-
cause of any action by the council tax-
payers, who had been liable for the
council fax on these properties since
1993, 1994 and 1996 respectively. The
BA had refunded the overpaid council
tax for 6 years only.

The VTE President concluded that this
decision had come about as a result of
a mistaken reading of his decision in
Arca v Carlisle City Council 2013, and a
failure to appreciate the purpose and
effect of the Limitation Act 1980. He

noted that the relevant question
was whether the appellants had
brought the proceedings within six
years of the date on which the
cause of action accrued, whichin
this case was when the revised bills
were issued by the council in 2014,

The appeals were allowed; the BA
was ordered to refund overpaid
council tax back to when the ap-
pellants became liable for it.

Appeal no: 4705M141113/254C

Backdating carer’s disregard

The billing authority (BA) accepted
that the appellant was eligible for
the disregard from 1996 but was
only prepared to backdate it six
years from the date of his applico-
fion in December 2012. Their
stance was taken based on previ-
ous VTE decisions. As in the case
reported above, the President’s
view was that the proceedings had
to be brought within six years of the
date on which the cause of action
accrued. Here the cause of action
was the appellant becoming
aware of his right to the disregard,
following which he had immediate-
ly made application, but could
have made it anytime in the next
six years.

The BA had been aware that the
appellant was a carer since the
1990s but had not advised him of
the disregard or ensured it was ap-
plied. The BA could therefore not
claim it had taken reasonable
steps to ascertain whether the dis-
regard applied, as required by the
regulations. It also absolved the
appellant from responsibility for
failing to alert the BA to his situation
as a carer.

The BA was ordered to recalculate
the appellant’s council fax back to
1996.

Appeal no: 2465M142876/037C

Where we show an appeal number,
this can be used to see the full de-
cision on our website,
www.valuationtribunal.gov.uk.

Click on the ‘Listings & Decisions’
tab, select the appeal type and use
the appeal number to search
‘Decisions’.
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Council tax completion
notice

The development of a terrace of
five houses had commenced in
August 2007 and by May 2009 the
houses were built and largely fin-
ished internally. However, for the
following reasons completion and
selling had been delayed after
that fime:

e agreement was only reached
with the county council in May
2011 about completion of new
roads to service the develop-
ment, and connection of the
drainage system and conduits
beneath the road;

o the council’'s own planning de-
partment notified outstanding
planning considerations in De-
cember 2011, one of which the
appellant considered could
only be discharged after com-
pletion of the development;

o the economic climate from
2010 had meant the appellant
needed to refinance the de-
velopment and this had taken
priority over completion of the
works.

The completion notices for the
properties showed a completion
date of 24 July 2009. From the
council’s notes and correspond-
ence on the matter, it was clear
that in both 2010 and 2012 there
were five ‘complete’ properties
which had no drains or services
connected; in some instances this
was given as a reason for review-
ing the situation at a later date.
The council's view that lack of
Building Regulations approval did
not mean that a dwelling was not
complete for council tax purposes
was supported by case law.

The VTE Vice-President found that it
was not reasonable to expect the
drainage, sewerage, electricity
and water to be connected and
the road made up by 24 July 2009.
“As a matter of common sense a
house cannot be occupied as a
dwelling if it is not served by drains
and sewers or supplied by water
and electricity if it is infended, as is
the case here, to have those es-
senftial services for ordinary living.”

Appeal no: 3325M99253/176C

ISSUE 38
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